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                          PETITION FOR WRIT OF CERTIORARI 

This Petition seeks guidance on resolving the issue of whether the 

complaint of battery against a medical professional for not obtaining 

informed consent requires an expert witness affidavit  be filed pursuant to 

O.C.G.A. 9-11-9.1 and other issues.  

 

I.  STATEMENT OF  FACTS AND PROCEDURAL BACKGROUND 

Statement of Facts:  July 18, 2014 Frank Davis, Jr. presented at the 

emergency room of Northside Hospital Cherokee with what was 

subsequently diagnosed as NSTEMI, dyspnea and scrotal swelling.  Mr. 

Davis was admitted to the hospital with slightly elevated troponins having 

experienced an NSTEMI.  During the hospitalization of Mr. Davis he 

experienced no further chest discomfort, but did have low blood pressure 

and kidney issues.                                                     

At the time of the battery, Mr. Davis had improved greatly and was 

expecting to be discharged July 30 or soon as further treatment regarding  
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the heart was advised to be prevented due to the kidney issues and discharge 

was contingent upon the kidney status.  Mr. Davis had been a patient of 

Appellee for some time and Appellee was aware of Mr. Davis's health 

history including stroke and that Appellant Deborah J. Davis attended to Mr. 

Davis's affairs and health.  On July 29, 2014, while staff was in the room of 

Mr. Davis discussing discharge, absent any emergency, an order was 

recorded in medical records to have been written by Appellee, Mehul Bhatt 

to be done STAT.  The order was rewritten several times.  Approximately 

five hours after the STAT order was written Appellant Deborah J. Davis 

received a thirty-eight second phone call on her cell that Frank Homer 

Davis, Jr. was being moved to give him a drip that Dr. Bhatt had ordered.  

No further information was given. Mr. Davis suffered memory and 

understanding impairment from a previous stroke as documented in medical 

records and was not able to give consent or refuse treatment and Deborah J. 

Davis was not asked for consent.  July 30, 2014 upon arriving at the hospital 

Appellant queried Appellee as to whether Frank Homer Davis, Jr. had 

experienced another heart attack during the night.  Appellee advised it was a  
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reaction to the medication with no other information or explanation offered 

by Appellee, patient advocate or anyone.  Upon receipt of medical records it 

was discovered there had been a rapid response call during the night at 

which time Deborah Davis was not called or advised at any point prior to 

receiving the medical records.  While labs had been taken at the time of the 

rapid response said results were missing from the medical records.   There 

were, however, labs indicating Frank Homer Davis was sustaining heart 

muscle damage about noon on July 30 and still no advice was given to 

either Frank Homer Davis, Jr. or Deborah J. Davis of the current status.  

Approximately an hour later Mr. Davis coded in the presence of  Appellant 

Deborah J. Davis and was subsequently moved to CCU where it was 

recommended that life support be removed. Mr. Davis subsequently died.   

The only consent signed by Deborah Davis for admission and treatment 

contains "Procedures Consented To 0."                                                         
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Procedural History:  

Appellant(s) filed complaint for battery July 28, 2016.    Pleadings followed 

by Appellant and Appellee including a Motion to Dismiss and a Response.  

On a Motion to Dismiss a calendar call was granted for January 4, 2017.  A 

hearing was set for January 18, 2017, at which time the trial court ruled that  

Appellant(s) complaint sounded in medical negligence and required an 

expert witness affidavit to be filed with the complaint pursuant to O.C.G.A. 

9-11-9.1. Appellant filed a Notice of Appeal February 23, 2017.   The Court 

of Appeals ruled that no reversible error had occurred and Appellant filed a 

Motion to Reconsider in the Court of Appeals which was denied March 2, 

2018.   

 

II   Enumeration of Error : The Trial Court erred in dismissing plaintiff's 

complaint of battery and The Court of Appeals erred in affirming the Trial 

Court granting Defendant's Motion to Dismiss that all claims set forth in 

Plaintiff's Complaint sound in professional negligence and as such an  
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affidavit of a competent expert setting forth at least one negligent act or 

omission was required to be filed pursuant to O.C.G.A. 9-11-9.1 but was not 

filed with complaint.  

 

III.  THIS CASE PRESENTS ISSUES OF GREAT PUBLIC 

INTEREST  

This case is exactly the sort that should be reviewed by this Court because 

the question of people presenting for medical care retaining their right to 

control their own bodies and being entitled to give or deny consent for a 

procedure is a matter of gravity and public policy.   While conflicting with 

previous Court of Appeals decisions, dismissal of this case denies Frank 

Homer Davis, Jr. and Deborah Davis and possibly all other patients recourse 

for a tort for which a recourse is available to non patients.   This case 

presents an opportunity for this court to provide clear guidance to lower 

courts, litigants, and healthcare providers in what the protections of patients 

and healthcare providers are and can dispel the myopic view that the only 

claim against a medical professional is professional malpractice.   
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An expert witness is not and should not be deemed an appropriate substitute 

for a trier of fact such as a judge or jury.   This case provides an opportunity 

to reconcile inconsistencies within this case, law, and previous Court of 

Appeals decisions.  

                                                        

There is question as to whether the administration of milrinone administered 

to Frank Homer Davis, Jr. at such a time as it was while no advocate was 

present or advised, and failing to inform about the medication to Mr. Davis's 

legal representative and the subsequent withholding of information 

constituted fraud and conspiracy and thus is a matter of public interest.  

 

                                                      

IV.   ARGUMENT AND CITATION OF AUTHORITY 

A Motion to Dismiss Is Construed in the Light Most Favorable to the 

Plaintiff  

"A motion to dismiss based upon the lack of an expert affidavit is a motion 

to dismiss for failure to state a claim under OCGA § 9-1 1 -1 2(b)(6). On 

appeal, this Court reviews the denial of a motion to dismiss denovo.  
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However, we construe the pleadings in the light most favorable to the 

plaintiff with any doubts resolved in her favor." Estate of William J. 

Shannon et al. v. Ahmed et al., infra.   

Complaints for Fraudulent Acts Do Not Require An Expert Witness 

Affidavit To Be Filed With Complaint 

Complaints for fraudulent acts do not require an expert witness affidavit to 

be filed with complaint.  "As we have often held, then, a motion to dismiss a 

complaint raising matters of professional malpractice may be granted only 

to the extent that it alleges merely negligent rather than fraudulent or 

otherwise intentional acts, and is thus defective for lack of a § 9-1 1 -9.1 

affidavit." Estate of William J. Shannon et al. v. Ahmed et al., infra.  

Shannon also cites a conspiracy as “[a] conspiracy is a combination of two 

or more persons to accomplish an unlawful end or to accomplish a lawful 

end by unlawful means.” (Citation and punctuation omitted.) U.S. Anchor 

Mfg. v .Rule Indus., 264 Ga. 295, 297 (1 ) (443 S.E.2d 833) (1 994). “The 

gist of [a conspiracy ] action, if a cause of action exists, is not the 

conspiracy alleged, but the tort committed against the plaintiff and the 

resulting damage.” (Punctuation and citation omitted.) Savannah College of  
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A rt and Design v . School of V isual A rts & c., 21 9 Ga.A pp. 296, 297 

(464 S.E.2d 895) (1995).  As the medical records indicate a plan of care for 

Frank Homer Davis up to the point of the administration of milrinone but no 

plan of care after said administration, indicating some question as to 

whether the outcome was expected as the intended outcome.   

 

Expert Witness Affidavit Does Not Apply To Complaint of Battery 

Those receiving medical professional services from such professionals are 

entitled to not have the right to control their own bodies usurped by 

O.C.G.A. 9-11-9.1 by denying claims of battery.  Plaintiffs(s) contend that 

obtaining consent was a statutory duty of Defendant and obtaining consent 

was not the exercise of professional judgement, but adherance to law and 

previous court decision and thus dismissal of Plaintiff's claim for failure to 

file an expert witness affidavit was in error.  "Accordingly, we conclude the 

Plaintiffs' claims of negligence per se in relation to the alleged statutory 

violation does not sound in medical or professional malpractice and is 

therefore not barred by the statute of repose[3] for medical malpractice  
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actions and is not subject to the expert affidavit requirement set forth in 

OCGA § 9-11-9.1. We therefore agree with Plaintiffs that the trial court 

erred by dismissing Count II of the Third  Complaint." CURLES et 

al.,v.PSYCHIATRIC SOLUTIONS, INC. et al., infra.  Pursuant to O.C.G.A. 

§ 31-9-7 which is supposed to give patients the right to refuse medical 

treatment, Ketchup v. Howard, infra., and ( 42 CFR 482.13(b)(2) federal 

requirements which would supercede state law, Defendant had a statutory 

duty to obtain consent.  It has been decided previously that claims of battery 

do not require an expert witness affidavit.   

"The Supreme Court of Georgia has explained that when the General Assembly passed 

OCGA § 9-1 1 -9.1 , it “sought to reduce the number of frivolous professional 

malpractice actions by placing a procedural hurdle before those plaintiffs who sought 

damages for professional negligence.” (Emphasis in original.) Labovitz v . Hopkinson, 27 

1 Ga. 330, 336 (51 9 S.E.2d 67 2) (1999). By contrast,“those claims grounded on a 

professional's intentional acts which allegedly resulted in injury to one with whom the 

professional had a professional relationship are not required to be accompanied by an 

expert affidavit." Estate of William J. Shannon et al. v. Ahmed et al. 304 Ga. 

App. 380, 384, 696 S.E.2d 408, 411 (2010) 
 

 

Plaintiff's complaints stem from decedent Frank Homer Davis, memory and 

understanding impaired from a stroke documented in medical records in the  
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instant case,  being given a medication without consent which results in an 

unwanted touching and the tort of battery.    

In claims of battery an expert witness affidavit is not required.  

Medical malpractice is defined in O.C.G.A § 9-3-70  
"As used in this article, the term "action for medical malpractice" means any claim for 

damages resulting from the death of or injury to any person arising out of: 

 

(1) Health, medical, dental, or surgical service, diagnosis, prescription, treatment, or care 

rendered by a person authorized by law to perform such service or by any person acting 

under the supervision and control of the lawfully authorized person; or" 

 

Obtaining consent is not health, medical, dental, or surgical service,  

 

diagnosis, prescription, treatment, or care.   

 

Right to Control One's Own Body Is Fundamental 

Medical battery has its historical roots in teh American legal system's long-

established right to bodily integrity.  As early as 1891, the United States 

Supreme Court recognized the fundamental importance of this right in 

Union Pacific Railway Co. v. Botsford, 141 U.S. 250 (11 S.Ct. 1000, 35 L. 

Ed. 734, 1891),  Writing for the court's majority, Justice Gray stated that:  

"No right is held more sacred, or is more carefully guarded, by the common  
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law, than the right of every individual to the possession and control of his 

own person, free from all restraint or interference of others, unless by clear 

and unquestionable authority of law."   

Informed Consent Has Been Previously Declared To Be The Law 

Informed consent has been declared by the Court of Appeals to be a matter 

of ethics and not professional expertise, and the law of this state.  "Since 

this court's 1975 decision in Young v. Yarn,[2] Georgia has not recognized 

any duty on the part of medical professionals to advise their patients of the 

known material risks of a proposed treatment or procedure nor any duty to 

advise of the availability of reasonable alternative treatments, thus implicitly 

rejecting the common law doctrine of informed consent. Because Young v. 

Yarn was wrongly decided, because physicians and dentists have adopted 

the doctrine of informed consent into their own professional ethical  

standards, and because of developments in Georgia law since Young v. Yarn 

was decided, we now overrule that decision and all the cases which have  

followed it. Henceforth the law of this state, like that of the other 49 states, 

will recognize the common law doctrine of informed consent."  KETCHUP  
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v. HOWARD 543 S.E.2d 371 (2000) 247 Ga. App. 54.   The initial ruling in 

Yarn deprived the people of Georgia of the right to have control over their 

bodies which is anchored in the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution.  Surely was not and is not the 

intent of the legislature to through O.C.G.A. 9-11-9.1 to create a class of 

people who lose control over their own bodies by seeking medical care and 

who have no recourse for that right being violated by failure to obtain 

consent. 

 

The Right to Refuse Medical Treatment  

Everyone over 18 has the right to refuse medical treatment and to be able to 

refuse treatment one would have to know of and be able to understand it.   

O.C.G.A. § 31-9-7 "Nothing contained in this chapter shall be construed to 

abridge any right of a person 18 years of age or over to refuse to consent to  

medical and surgical treatment as to his own person."  A person or through 

their legal representative can not refuse treatment of that which they do not 

know and understand.  Medicare, which was Mr. Davis's insurance provider  
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requires informed consent be obtained and maintained in their file. ( 42 CFR  

482.13(b)(2).  As Mr. Davis was not able to give consent, Deborah Davis  

had been named and accepted as his legal representative, Deborah Davis 

received only a thirty eight second phone call advising of a move of Mr. 

Davis but no information about a medication or procedure.  This phone call 

is documented in complaint as is Deborah Davis having to ask the name of 

the medication via the Defendant's web portal after Frank Homer Davis was 

deceased.  The medical records indicate that Mr. Davis's chart was lost for 

four hours during which time the order for milrinone was written.  During a 

rapid response call in response to having been given the medication 

Deborah Davis was not advised of such rapid response call at the time or 

subsequently and only learned of it from medical records.   

 "Plaintiffs contend that the trial court erred in construing Count II of the  

Third Complaint as a medical malpractice claim because the failure to  

comply with statutory notification and discharge requirements pursuant to  

OCGA §§  37-3-4, 37-3-24, and 37-3-95 did not involve the exercise of  

professional judgment. We agree." "The underlying negligent or wrongful  
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act upon which Count II is based did not arise out of care or treatment for 

the benefit of Amy or involve the exercise of professional judgment. It  

instead arose out of a statutory duty to give notice." CURLES et 

al.,v.PSYCHIATRIC SOLUTIONS, INC. et al.KERN et al. v. 

PSYCHIATRIC SOLUTIONS, INC. et al.A17A1298, A17A1299. Decided: 

November 2, 2017.    

V.   CONCLUSION 

 For the reasons set forth above, Petitioner(s) respectfully request that this 

Court grant their Petition for Writ of Certiorari to review the Decision of the 

Court of  Appeals and Trial Court.   

Respectfully submitted this __________ day of March, 2018 

 

______________________________ 

Deborah J Davis  

(appellant personal info redacted for posting)                                                               
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                                            CERTIFICATE OF SERVICE  

 

I certify that I have this day served, Dr. Mehul Bhatt, M.D. with a copy of 

the foregoing by mailing a copy first class postage prepaid to them in care 

of counsel Heather H. Miller, Weathington McGrew Attorneys At Law, 191 

Peachtree Street, NE, Suite 3900, Atlanta, Georgia 30303.   

 

This the _______ day of March, 2018.  

 

 

 

                                                                          

                                                                          

                                                              ______________________________ 

                                                              Deborah J. Davis, Pro Se 

 

 

(appellant personal info redacted for posting)  
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