
 

 

 

 

 

IN THE COURT OF APPEALS FOR THE STATE OF GEORGIA 

 

 

DEBORAH J DAVIS, et al.,    ) 

                     Appellant(s)        ) 

                                                 ) 
                                                 ) 
v.                                              )                   CASE NO.   A18A1233                                                                    

                                                 ) 

                                                 ) 

Northside Hospital Cherokee  )  

                    Appellee              ) 
_______________________  )     

 

                                           

              ANSWER OF APPELLANT TO APPELLEE'S BRIEF 

 

 

 

Appellee misstates the claim of Appellant.  As represented by Appellant's 

complaint and the record this lawsuit was for battery for failure of Appellee 

to obtain consent for a procedure, negligence, breach of contract, and 

intentional infliction of emotional distress. Deceased Appellant Frank H. 

Davis, Jr. was, as is documented in medical records attached to complaint,  
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memory impaired from a stroke and was unable to process new information 

well enough to consent, Deborah J. Davis was documented to be the legal 

representative of Frank H. Davis, Jr.  Deborah J. Davis received a thirty-  

eight second phone call that the patient was being moved to give a drip but 

no other information was given nor was consent requested or given.  

Subsequent to the death of Mr. Davis, Deborah J. Davis requested to know 

the name of the medication that was given because she  had not been 

previously advised of it.  In the instant case the complaint alleges 

negligence for a patient chart missing for four hours and failure to maintain 

equipment properly that resulted in a second move of Frank Homer Davis, 

Jr. and could have caused the mis administration of the medication, and 

infliction of emotional distress due to the Appellee having labs wich 

indicated Mr. Davis was sustaining heart muscle damage an hour before he 

was allowed to code and such code be witnessed by Appellant Deborah J. 

Davis with no advice of the situation prior.  Further emotional distress is 

caused by not having called Deborah Davis to advise of a rapid response 

call during the night and forever disallowing her the opportunity to advise  

                                                          2 



 

 

Frank Homer Davis that she was not there when he needed her because she 

had not been called.  No expert witness affidavit was attached to the 

complaint because the complaint was not for professional negligence or 

professional malpractice and thus no affidavit was required.   

"Since this court's 1975 decision in Young v. Yarn,[2] Georgia has not  

recognized any duty on the part of medical professionals to advise their  

patients of the known material risks of a proposed treatment or procedure 

nor any duty to advise of  the availability of reasonable alternative 

treatments, thus implicitly rejecting the common law doctrine of informed 

consent. Because Young v. Yarn was wrongly decided, because physicians 

and dentists have adopted the doctrine of informed consent into their own 

professional ethical standards, and because of developments in Georgia law 

since Young v. Yarn was decided, we now overrule that decision and all the 

cases which have followed it. Henceforth the law of this state, like that of 

the other 49 states, will recognize the common law doctrine of informed 

consent."  KETCHUP v. HOWARD 543 S.E.2d 371 (2000) 247 Ga. 

App. 54. 
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O.C.G.A.9-11-9.1 is plain stating that claims filed that allege professional 

malpractice or negligence require the filing of an expert witness affidavit 

with the complaint. The complaint filed clearly states it is a claim for battery 

for consent not having been obtained for the administration of the 

medication and Frank Homer Davis, Jr. suffered chest pain, tachycardia and 

rapid heart rate as a result of the medication given without consent as  

evidenced by medical records attached to the complaint as the medication 

was recognized as the cause of the problems and the medication was 

stopped at the time of the problems experienced.  Lack of consent is  

evidenced by a screen shot of a phone belonging to Deborah Davis at the 

time the medication was started but not during the 5 hours between the time 

the prescription for the medication was written stat and the actual 

administration of it.   

 

Frank Homer Davis, Jr. is documented in medical records and included with 

Plaintiff's complaint to suffer memory impairment due to a previous stroke 

and unable to give consent and Deborah Davis was accepted and was  
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documented to be Mr. Davis's legal representative.  There was plenty of time 

for consent to have been requested but it was not.  No information about the 

medication was given to Deborah Davis in the 38 second phone call only 

that Mr. Davis was being moved. Subsequently Deborah Davis had to 

request the name of the medication after Mr. Davis was deceased through 

the web portal of the prescribing doctor a copy of a screenshot of which is 

attached to the complaint.  

There may have been professional malpractice in prescribing and  

administrating the medication, but that is not plaintiff's complaint which 

was filed, and therefore no expert witness affidavit is necessary.  Further, 

O.C.G.A. 9-11-9.1 states that "in a claim for professional malpractice 

against a healthcare facility in which a professional licensed by the state is 

named an expert witness affidavit is necessary." No professional that is 

under the direction of the Appellee has a complaint filed against them for 

professional malpractice filed by the Appellants, thus in the complaint filed, 

an expert witness affidavit is not necessary.   
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"A motion to dismiss based upon the lack of an expert affidavit is a motion 

to dismiss for failure to state a claim under O.C.G.A. 9-11-12(b)(6).  On 

appeal, this Court reviews the denial of a motion to dismiss denovo.  

However, we construe the pleadings in the light most favorable to the 

plaintiff with any doubts resolved in her favor."   Estate of Shannon, infra.  

 

"A motion to dismiss may be granted only where a complaint shows with 

certainty that the plaintiff would not be entitled to relief under any state of 

facts that could be proven in support of his or her claim." Walker Cty. v. Tri-

State Crematory, 292 Ga. App. 411, 411 (664 SE2d 788) (2008)  As there 

has not been any discovery in this case pursuant to Defendand Motion to 

Dismiss, what may be proved has not been fully developed and dismissal 

absent a certainty that Plaintiff would not be entitled to relief was error.   

 

"The Supreme Court of Georgia has explained that when the General 

Assembly passed OCGA § 9-1 1 -9.1 , it “sought to reduce the  
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number of frivolous professional malpractice actions by placing a 

procedural hurdle before those plaintiffs who sought damages for 

professional negligence.” (Emphasis in original.) Labovitz v . 

Hopkinson, 271 Ga. 330, 336 (51 9 S.E.2d 67 2) (1999). By 

contrast,“those claims grounded on a professional's intentional acts 

which allegedly resulted in injury to one with whom the professional 

had a professional relationship are not required to be accompanied 

by an expert affidavit." Estate of William J. Shannon et al. v. Ahmed 

et al. 304 Ga. App. 380, 384, 696 S.E.2d 408, 411 (2010)  Shannon 

further counts withholding of medical information as fraud.  

An O.C.G.A. 9-11-9.1 claim for professional malpractice and a claim for 

battery are not interchangeable, and a claim for one does not preclude or 

require a claim for the other.  The trial court had a duty to accept the claim 

of battery as filed without in inappropriate attempt to construe it into a  

different claim.   Administration of this medication to Frank Homer Davis, 

Jr. without consent accurately was fraud and everything that followed the  
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administration of the medication is part of the battery.  

Due to the number of people involved and the numerous times the proper 

thing was not done during the administration of the medication as well as 

general actions of Appellee July 29 and July 30, 2014 reeks of conspiracy : 

1. There was a missing chart:  Appellee failed to advise Deborah Davis of a 

missing chart which would have been notice that the care of Mr. Davis by 

Appellee would have allowed Deborah Davis opportunity to move him.   

2.There was no consent despite five hours to obtain it, and acts were done at 

a time when patients were normally allowed to rest and suspiciously when 

patient representative was not present, 

3. There was no call to Deborah Davis during a rapid response call,  

4. There was no advise of an equipment failure which required a second 

moving of Frank Homer Davis, Jr., and could have caused the medicaiton to 

have been given inappropriately, 

5. There was failure to advise Deborah Davis of the true status of Mr. Davis 

during approximately 4 hours prior to and up to the point of his coding all 

failed to provide enough information to Deborah Davis to be able to move  
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Mr. Davis to other care, file a criminal battery complaint that day or to know 

to ask for an autopsy.  

 

Statutory Duty to Obtain Informed Consent 

The Appellee had a statutory duty to obtain consent and thus it is not a 

matter of professional expertise being necessary.  Medicare, which was the 

insurer, of Frank Homer Davis, Jr., required informed consent and that such 

consent be maintained in the patient file, (42 CFR 482.13(b)(2).  Georgia 

Law requires that any person over the age of 18, or his representative has 

the right to refuse any medical treatment.  O.C.G.A. § 31-9-7 "Nothing 

contained in this chapter shall be construed to abridge any right of a person 

18 years of age or over to refuse to consent to medical and surgical 

treatment as to his own person."  To refuse any treatment one would have to 

know of and understand it as one can not refuse what they do not know 

about or understand. Combined with the doctrine of informed consent 

declared to be the law of this state held in Ketchup v. Howard, supra,  

informed consent for treatment is a statutory duty of the Appellee and thus  
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no expert witness affidavit is required to be filed with a complaint of 

battery.  

"Plaintiffs contend that the trial court erred in construing Count II of 

the Third Complaint as a medical malpractice claim because the 

failure to comply with statutory notification and discharge 

requirements pursuant to OCGA §§ 37-3-4, 37-3-24, and 37-3-95 did 

not involve the exercise of professional judgment. We agree." "The 

underlying negligent or wrongful act upon which Count II is based did 

not arise out of care or treatment for the benefit of Amy or involve the 

exercise of professional judgment. It instead arose out of a statutory 

duty to give notice." CURLES et al.,v.PSYCHIATRIC SOLUTIONS, 

INC. et al.KERN et al. v.PSYCHIATRIC SOLUTIONS, INC. et 

al.A17A1298, A17A1299. Decided:  November 2, 2017. 

 

Service  

As previously stated in pleadings, a misnomer of a defendant in filings is 

allowed to be corrected.  ROBINSON v. REWARD CERAMIC COLOR  
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MANUFACTURING, INC 120 Ga. App. 380 (1969) 170 S.E.2d 724 holds 

that ""It is obvious that this variance in the name is no more than a clerical 

error or a misnomer which, under Code § 81-1206, might have been 

corrected instanter. The variance is not substantial, and since it does not 

appear from the evidence or otherwise that the names are of two separate 

corporations, denial of the motion did not result in reversible error."  "A suit 

at law is not a children's game, but a serious effort on the part of adult 

human beings to administer justice; and the purpose of process is to bring 

parties into court. If it names them in such terms that every intelligent 

person understands who is meant, . . . it has fulfilled its purpose; and courts 

should not put themselves in the position of failing to recognize what is 

apparent to everyone else. . . . 'As a gen[e]ral rule the 

misnomer of a corporation in a notice, summons, notice by publication, 

garnishment citation, writ of certiorari, or other step in a judicial 

proceeding is immaterial if it appears that it could not have been, or was 

not, misled.' [Cit.]" United States v. A. H. Fischer Lumber Co., 162 F2d 

872, 873 (4th Cir. 1947).  
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The name of the Defendant served was not a reason for dismissal in the 

order prepared for the Trial Court by Defendant counsel.  In pleadings and 

attachments Plaintiff has demonstrated that Defendant regularly engages in 

business under the name of the Defendant served.    As the order prepared 

and signed by the trial court does not reference the name of defendant as a 

reason for dismissal the matter is moot.  The issue of service referenced in 

the Trial Court order references the person served as being improper service.  

The plaintiff, having filed complaint, had no reasonable control of who was 

served or authorized by Defendant to accept service is a matter for the 

direction of Defendant and not the Plaintiff.  If as per United States v. A. H. 

Fischer Lumber Co., supra, service is to bring the parties into court, that has 

been accomplished.   

Contract 

The breach of contract claim is not a claim of professional negligence as no 

professional expertise was required to enter into it.  Zillions of people enter 

into contracts every day who do not possess expertise and any person 

designated by Appellee could execute the contract on their behalf without  
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professional expertise.  Appellee has referenced the contract as a defense 

that they had consent.  A contract with consent reference according to the 

Appellee and not being a contract can not both simultaneously exist.  The 

admission contract is a written contract with a statute of six years as is the 

Patient's Rights referenced in pleadings.  Both are contracts put forth by the 

Appellee voluntarily and sets forth policies that are supposed to govern 

healthcare but are not healthcare and thus do not require professional 

expertise.  A contract to allow patient or their representative to be allowed in 

health care is not actually healthcare but a contract to allow involvement 

and thus the professional expertise does not apply.   

None of the claims of which the Appellant(s) complain require professional 

expertise. They merely require the ability to read, write, and speak and to 

adhere to law and consideration of those whom they claim to serve.  Failure 

to obtain statutory consent, failure to place a phone call to advise of a rapid 

response call, failure to give notice of status, and information intentionally 

withheld that should have been divulged as part of the business in which 

Appellee engages, taking advantage of a disabled person, all rendered  
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Plaintiff(s) without appropriate consideration.  Appellant hereby reiterates 

Appellant pleadings and record.   

 

Based on the foregoing, Appellant respectfully requests that this Court 

reverse the Trial Court ruling dismissing the case.   

 

 

 

 

 

 

 

Respectfully Submitted,  

 

This ______   day of April 2018. 

 

 

_________________________ 

Deborah J. Davis, pro se  

and in behalf of Frank Homer Davis, Jr.  

 

 

 

(plaintiff personal info redacted for posting) 
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                                       CERTIFICATE OF SERVICE  

 

I certify that I have this day served, Northside Hospital Cherokee with a 

copy of the foregoing by mailing a copy first class postage prepaid to them 

in care of counsel Trisha L. Godsey, Scudder, Bass, Quillian, Horlock, Taylor, & 

Lazarus, LLP. 900 Circle 75 Parkway, Suite 850 Atlanta Georgia 30339-3053 

 

 

This the ____ day of April, 2018.  

 

 

 

                                                                          

                                                                          

                                                              ______________________________ 

                                                              Deborah J. Davis, Pro Se 

 

 

(plaintiff personal info redacted for posting)  

 

 

 

 

 


