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PART ONE: JURISDICTIONAL STATEMENT AND   

                       PRESERVATION OF ERRORS  

 

This appeal’s subject matter is not one exclusively reserved to the Supreme 

Court under either Ga. Const. of 1983, Art. VI, § VI, Par. II or III. This 

Court, rather than the Supreme Court of Georgia, has jurisdiction to 

consider this appeal. 

Errors 1-4 are preserved in the record by pleadings, transcript of Motion to 

Dismiss hearing of December 7, 2017, and order of the trial court granting 

dismissal of Plaintiff's claims.   

 

PART TWO:  PROCEDURAL HISTORY  

                       AND STATEMENT OF FACTS 

 

Procedural History 

Plaintiff filed claims July 28, 2016.  Defendants were served July 29, 2016.  

Defendant filed an answer and Motion to Dismiss and brief in support and 

Plaintiff filed Motion in Support of  Denying Motion to Dismiss.  A  
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dismissal hearing was set for November 9, 2016 at which time Judge  

Jackson Harris voluntarily recused himself without explanation.  The case 

was reassigned to Judge David Cannon.  Upon Motion to Recuse Judge  

Cannon a hearing was set before Judge Ellen McElyea and recusal was 

granted, the case being then reassigned to Judge McElyea.  A Motion to 

Dismiss Hearing was held December 7, 2017 and the Defendant's Motion to 

Dismiss was granted by order of Judge McElyea December 13, 2017.  

Plaintiff filed a Notice of Appeal January 8, 2018. 

Statement of Facts 

Frank Homer Davis Jr. had been a patient in Northside Hospital Cherokee 

since July 18, 2014.  Mr. Davis had previously suffered a stroke and was 

documented to have memory impairment.  Deborah J. Davis was accepted 

as his legal representative by Northside Cherokee.  Mr. Davis had improved 

greatly and was expected to be released tenatively July 30, 2014.  On July 

29, an order was written to give Mr. Davis Primacor (milrinone) stat being 

written at the same time hospital personnel were in his room according to 

medical records discussing his release with him.  After being rewritten  
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several times the medication was administered to Mr. Davis approximately  

10:16 pm July 29, some five hours after it was initially prescribed.  Deborah  

J Davis received only a thirty eight second phone call which is documented  

in a screen shot of her cell phone included with Plaintiff's complaint that 

Mr. Davis was being moved to give a drip that the doctor had ordered.  No 

information was given about the medication to Deborah J. Davis, 

documented to be Mr. Davis's legal representative.  Consent was not sought 

nor given by Deborah J. Davis.  Mr. Davis due to his memory and 

understanding impairment from a stroke was not able to give consent.  

During the night of July 29 Mr. Davis had to be moved yet again due to an 

equipment malfunction. Approximately 5 a.m. Mr. Davis suffered 

tachycardia and rapid heart rate due to having been given the medication 

without consent because it was discontinued at that time during a rapid 

response call.  Deborah J. Davis was not advised of the rapid response call 

at any time.  No further advice as to Mr. Davis's condition was given though 

Mr. Davis was still being checked for heart muscle damage by labs.  Labs 

were available at least an hour before Mr. Davis coded in front of Deborah  
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J. Davis that revealed heart muscle damage was being sustained but no  

advice was given to either Plaintiff. Shortly after sitting up to eat lunch Mr.  

Davis coded, was then transferred to ICU and family was advised due to 

problems sustaining a pulse life support should be withdrawn.  Mr. Davis  

subsequently died.  Deborah J Davis had to ask the name of the                                                                                           

medication that had been given Mr. Davis without consent after Mr. Davis's                                                   

funeral as documented in a screen shot of the prescribing doctor's web 

portal submitted with Plaintiff's complaint.                                                               

                                    

 PART THREE: ENUMERATION OF ERRORS  

 

Enumeration of Error 1: The trial court erred in its order granting  

Defendant's Motion to Dismiss claiming that all claims set forth in 

Plaintiff's Complaint sound in professional negligence and as such an  
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affidavit of a competent expert setting forth at least one negligent act  

or omission was required to be filed pursuant to O.C.G.A. 9-11-9.1 but was 

not filed with complaint.  

Enumeration of Error 2: The trial court erred in its order stating that the 

two year statute of limitation on Plaintiff's claims has expired.   

Enumeration of Error 3: The trial court erred in its order granting 

Defendant's Motion to Dismiss for failure to state a claim.  

Enumeration of Error 4: The trial court erred in ruling that there was 

insufficiency of service on Defendant.                                                                                                              

 

PART FOUR: STANDARD OF REVIEW 

Standard of Review Motion to Dismiss: A15A0223. FUCIARELLI v. 

MCKINNEY et al.  773 S.E.2d 852 (2015) 333 Ga. App. 577  “We review a 

trial court’s ruling on a motion to dismiss de novo, viewing all allegations in 

the complaint as true. Thus, we owe no deference to a trial court’s ruling on 

questions of law and review such issues de novo under the ‘plain legal error’  
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standard of review." Laskar v. Bd. of Regents of the Univ. Sys. of Ga., 320 

Ga. App. 414 (740 SE2d 179) (2013). 

PART FIVE: ARGUMENT AND CITATION OF AUTHORITIES 

Argument Enumeration of Error 1:  Expert witness affidavit not required  

in the instant case. Plaintiff(s) are cognizant that O.C.G.A. 9-11-9.1 was 

meant to protect certain professionals from frivolous lawsuits whose actions 

were based on the exercise of professional expertise but was not intended to 

create a safe harbor for medical professionals whose intent was to deprive 

patients the right to control their own bodies.  Plaintiff's complaints stem 

from decedent Frank Homer Davis being given a medication without 

consent which results in an unwanted touching and the tort of battery.   

Informed consent has been declared by this Court to be a matter of ethics 

and not professional expertise, and the law of this state.  "Since this court's 

1975 decision in Young v. Yarn,[2] Georgia has not recognized any duty on 

the part of medical professionals to advise their patients of the known 

material risks of a proposed treatment or procedure nor any duty to advise of  
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the availability of reasonable alternative treatments, thus implicitly rejecting 

the common law doctrine of informed consent. Because Young v. Yarn was 

wrongly decided, because physicians and dentists have adopted the doctrine 

of informed consent into their own professional ethical standards, and  

because of developments in Georgia law since Young v. Yarn was decided,  

we now overrule that decision and all the cases which have followed it.  

Henceforth the law of this state, like that of the other 49 states, will 

recognize the common law doctrine of informed consent."  KETCHUP v. 

HOWARD 543 S.E.2d 371 (2000) 247 Ga. App. 54.  

 Everyone over 18 has the right to refuse medical treatment and to be able to 

refuse treatment one would have to know of it.  O.C.G.A. § 31-9-7 "Nothing 

contained in this chapter shall be construed to abridge any right of a person 

18 years of age or over to refuse to consent to medical and surgical 

treatment as to his own person.  A person or through their legal  

representative can not refuse treatment of that which they do not know and 

understand.  Medicare, which was Mr. Davis's insurance provider requires  
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informed consent be obtained and maintained in their file.  (42 CFR 

482.13(b)(2).  

 "Plaintiffs contend that the trial court erred in construing Count II of the  

Third Complaint as a medical malpractice claim because the failure to  

comply with statutory notification and discharge requirements pursuant to  

OCGA §§  37-3-4, 37-3-24, and 37-3-95 did not involve the exercise of  

professional judgment. We agree." "The underlying negligent or wrongful 

act upon which Count II is based did not arise out of care or treatment for 

the benefit of Amy or involve the exercise of professional judgment. It  

instead arose out of a statutory duty to give notice." CURLES et 

al.,v.PSYCHIATRIC SOLUTIONS, INC. et al.KERN et al. v. 

PSYCHIATRIC SOLUTIONS, INC. et al.A17A1298, A17A1299. Decided: 

November 2, 2017.                                                      

  "As we have noted, however, "not every suit which calls into question the 

conduct of one who happens to be a medical professional is a medical 

malpractice action. We look to the substance of a claim in deciding whether  
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OCGA § 9-11-9.1 (a) applies. The key factor "is the existence or absence of 

allegations that the defendant-professional has rendered negligent 

professional services. " Ultimately, when "the failure to do a thing, or the  

negligent doing of it, is proved by reliance upon a general standard of care 

or by rules of procedure used by others competently performing the same  

service, it is a 'professional' act or practice." Again, OCGA § 9-11-9.1 (a)  

applies to allegations involving professional malpractice, including breach  

of contract claims. "The determinative factor is whether the task in question  

requires the exercise of professional judgment and skill." If the contract 

claim invokes a "failure to perform professional services in accordance with  

the applicable standard of care," an affidavit must be filed. Otherwise, no 

affidavit is needed."  Oduok v. Fulton Dekalb Hosp. Auth., Court of  

Appeals of Georgia·A16A1582 (Ga. Ct. App. Feb. 13, 2017)    Claims 

based on ordinary negligence or an intentional tort such as battery fall  

outside the requirements of OCGA § 9-11-9.1.  MCG HEALTH, 

INC.v.CASEY.Choudri v.Casey.Board of Regents of the University  
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System et al.v.Casey.. 603 S.E.2d 438 (2004) 269 Ga. App. 125.                                                       

Plaintiffs(s) contend that obtaining consent was a statutory duty of  

Defendant and consent was not the exercise of professional judgement, but  

adherance to law and previous court decision and thus dismissal of  

Plaintiff's claim for failure to file an expert witness affidavit was in error.  

O.C.G.A. 9-11-9.1 requires that an action for damages alleging professional 

malpractice be filed and that such action be based on the action or inaction 

of a healthcare professional licensed by the state and listed in subsection  

(g). No such action has been filed by Plaintiff(s) and no licensed  

professional has been named.  Defendants claim that consent was given on 

admission consent on which procedures consented to are clearly marked 

"0".  Plaintiff's claims are battery for a medication having been given 

without consent for which they had a statutory duty to obtain. Breach of  

 

 

                           

                                                           11 



 

 

 

 

contract not adhering to the patient rights and admission contract signed by 

Deborah Davis to let the patient or their surrogate be involved in their 

healthcare, negligence for failure to maintain their equipment in working 

order resulting in an additional move of Mr. Davis which may have resulted 

in a misadministration of the medication to Mr. Davis, and intentional 

infliction of mental anguish and emotional distress for failure to advise the  

status of Mr. Davis condtion, were acts none of which required professional 

expertise by a professional  named in O.C.G.A. 9-11-9.1.  Plaintiff(s)  

contend that O.C.G.A. 9-11-9.1 is  unconstitutional under the Constitution  

of the United States and the Constitution of the State of Georgia in that it 

creates a class of injured that are denied access to a trier of fact and access 

to discovery by requiring an expert witness affidavit be filed with 

complaint. Constitution of the State of Georgia, Paragraph XII: Right to  

the courts. "No person shall be deprived of the right to prosecute or defend,  

either in person or by an attorney, that person's own cause in any of the 

courts of this state."   Constitution of the United States Amendment XIV  
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Section 1 "No person shall be denied the equal protection of the laws".                                             

Plaintiff Deborah J. Davis suffered mental anguish and trauma of watching  

her husband code when Defendant had labs indicated by the medical records 

that indicated a problem but did not advise Plaintiff allowing any 

preparation or treatment for Frank Homer Davis, Jr. Much anguish comes  

from subsequently watching Frank Homer Davis Jr. die, not having been 

told that there was a rapid response call during the night and not having 

been able to tell her husband that she was without knowledge of the incident  

or she would have been there. Frank Homer Davis suffered much anguish as  

the result of the actions or failure to act of the Defendant prior to his death.  

Plaintiff Deborah J. Davis has suffered mental anguish and emotional  

distress by not having been advised, based on labs with a time of  

approximately noon July 30, 2014, that her husband was in danger of death  

and not having been able say her goodbyes while Frank Homer Davis, Jr. 

could still comprehend them.  

Argument Enumeration of Error 2: The trial court erred in dismissing  
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Plaintiff's claims because the statute of limitations had expired. In dismissal  

hearing Plaintiff noted to the trial judge that if any part of Plaintiff's claims  

were to be dismissed that the breach of contract should be dismissed  

without prejudice as the statute for breach of contract is six years.   

(Transcript December 7 dismissal hearing Page 20 lines 4-9).  The breach of  

contract claim pursuant to the "Patient Rights" and written contract signed  

by Deborah Davis to be involved in patient care, as a written contract,  has a 

statute of limitations of six years pursuant to O.C.G.A. 9-3-24 and any error  

that may exist with that claim can still be corrected within the six-year  

statute of limitations. O.C.G.A. 9-3-24 (2010).   The trial court was handed 

an order prepared by Defendant at the December 7, 2017, Motion to Dismiss  

hearing as noted on the order contained in the record.  By dismissing  

Plaintiff claims with prejudice without excepting the claim of breach of  

contract the trial court erred.  

 

Argument Enumeration of Error 3: The trial court erred in dismissing for  
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ailure to state a claim. "A motion to dismiss may be granted only where a  

complaint shows with certainty that the plaintiff would not be entitled to  

relief under any state of facts that could be proven in support of his or her  

claim. We review the trial court's ruling on a motion to dismiss under the de  

novo standard of review." Walker Cty. v. Tri-State Crematory" CURLES et  

al.,v.PSYCHIATRIC SOLUTIONS, INC. et al. KERN et al., v. 

PSYCHIATRIC SOLUTIONS, INC. et al. A17A1298, A17A1299. Decided:  

November 2, 2017. Court of Appeals of Georgia, Fifth Division. 

 

Argument Enumeration of Error 4: The trial court erred in dismising  

Plaintiff's claims for failure to properly serve a registered agent or managing  

agent of Defendant.  On Page 2 lines 20-25 and Page 3 line 1 of Motion to 

Dismiss hearing transcript Defendant claims that service was improper on 

Suzelle Michelle George because she is not a registered or managing agent  

of Defendant.  In Ogles v. Globe Oil Company, U.S.A. 171 Ga. App. 785  

(1984) 320 S.E.2d 848 cited Scott v. Atlanta Dairies Co-op.,239 GA. 721,  
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724 (238 S.E. 2d 340) (1977) "An agent authorized to receive service has  

been defined as one whose position is "such as to afford reasonable  

assurance that he will inform his corporate principal that such process has  

been served upon him." The person served in this case obviously did notify  

their corporate principal of service.   

                                    

Conclusion 

Northside Hospital has published a Code of Ethics which should have 

encouraged if not required questioning or reporting medication being given 

without consent, at an unusual time, failure to notify of rapid response, and 

failure to advise condition.  Such Code of Ethics is labeled Exhibit C in  

Plaintiff Response Brief in Support of Denial of Defendant Motion to  

Dismiss filed with the trial court December 7, 2016.  Following said code of  

ethics would have eliminated most of Plaintiff's claims. In such a concerted  

failure to follow their own code of ethics there is question if there was not 

consciousness of guilt of some wrongful act(s).     
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For the foregoing reasons, Appellant respectfully asks that this Court  

consider the record in its entirety and find in favor of Appellant and reverse 

the dismissal of the instant case.   

Respectfully submitted this 1st day of March, 2018.   

_______________________________ 

Deborah J. Davis 

(Appellant personal info redacted for posting)  
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                                     CERTIFICATE OF SERVICE 

 

This is to certify that I have this day served a copy of the within and 

foregoing on Defendant Counsel by U.S. mail with sufficient postage 

affixed thereon: 

 

Trisha L. Godsey  

Scudder, Bass, Quillian, Horlock, Taylor, & Lazarus, LLP.  

900 Circle 75 Parkway, Suite 850 

Atlanta, Georgia 30339-3053 

 

This 1st day of March, 2018 

 

 

_______________________________ 

Deborah J. Davis 

(Appellant personal info redacted for posting)  
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